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STATEMENT OF THE | SSUES

The issue is whether Lake County O di nance No. 63-90 is consistent with the
county conprehensive plan, county |and devel opnent regul ati ons and Chapter 28-
26, Florida Adm nistrative Code

PRELI M NARY STATEMENT

This matter began on Decenber 18, 1990, when respondent, Lake County
(County), through its Board of County Comm ssioners, adopted O di nance No. 63-90
whi ch granted a request by respondent, Narbi International |nvestnents Conpany,
Inc. (Narbi), to rezone Narbi's property froman agricultural zoning
classification to planned unit devel opnent for a proposed devel opnent to be
known as Corinthian Park. The property is located within the G een Swanp, an
area designated by statute as an Area of Critical State Concern. Thereafter
t he ordi nance, which is a devel opment order, was sent to petitioner, Departnent



of Community Affairs (DCA), for its review pursuant to Chapter 380, Florida
Statutes. On August 2, 1991, DCA filed its petition for appeal with the Florida
Land and Water Adjudicatory Commi ssion (FLWAC) alleging generally that the

ordi nance did not conformto the principles for guiding devel opnment for the
Green Swanp Area of Critical State Concern, contravened the | and use el enent of
the County's Conprehensive plan, was inconsistent with section 696 of the
County's | and devel opnment regul ati ons, and had been "rendered" by the County to
DCA in an inconplete fashion as proscribed by Chapter 9J-1, Florida

Admi ni strative Code. On January 2, 1992, petitioner was granted |leave to file
an anended petition for appeal in order to nmake m nor changes to paragraphs 12,
13, 20 and 21 of its petition

The matter was referred by FLWAC to the Division of Adm nistrative Hearings
on Cctober 14, 1991, with a request that a Hearing O ficer be assigned to
conduct a hearing. By notice of hearing dated Novenber 7, 1991, a final hearing
was schedul ed for February 25 and 26, 1991, in Tavares, Florida.

At final hearing, the County presented the testinmny of Geg Beliveau, a
pr of essi onal planner who was accepted as an expert in |and use planning, Russel
C. Melling, director of the County's environmental health care departnent,
M chael D. Sinms, a registered professional engi neer and accepted as an expert in
hydr ol ogy, geol ogy, and rel ated disciplines, Gegory K Stubbs, head of the
County's departnment of planning and devel opnent and accepted as an expert in the
Lake County conprehensive plan and code, and Janes E. Barker, Jr., director of
the County pollution control departnment and accepted as an expert in the Lake
County code and special environmental matters. Also, it offered County exhibits
1-19. Al exhibits were received into evidence. Respondent Narbi was
represented by a director of the corporation, Max Sabeti, who was accepted as a
qualified representative, and adopted the testinony and exhibits of the County.
Also, it offered Narbi's exhibit 1 which was received in evidence. DCA
presented the testinony of Maria D. Abadal, a DCA plan revi ew adm nistrator and
accepted as an expert in |and use and conprehensi ve pl anni ng, M chael D
McDani el , a DCA conmunity program adm nistrator and accepted as an expert in
| and use planning and the adm nistration of critical area use prograns, Dr.
Rodney S. Dehan, a DER groundwater program adm nistrator and accepted as an
expert in groundwater resource managenent, Edward J. Barranco, an HRS
environnental specialist Il and accepted as an expert in on-site sewage di sposa
systens and their inpact, and Daniel M Pennington, a DER pl anni ng manager and
accepted as an expert in land use planning. Also, it offered exhibits 1-3 which
were received into evidence.

The transcript of hearing (four volunes) was filed on March 16, 1992. At
the request of the parties, the tinme for filing proposed findings of fact and
concl usi ons of | aw was extended to April 14, 1992, and the sane were filed by
the DCA and County on April 14 and by Narbi on April 15, 1992. A ruling on each
proposed findi ng has been nmade in the Appendix attached to this Recomended
Order. By extending the time for filing proposed orders, the parties have
agreed that the tinme limtations in Rule 28-5.402, Florida Adm nistrative Code,
for submtting this reconmended order have been wai ved.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

A. Background



1. This controversy began when respondent, Narbi International |nvestnents
Company, Inc. (Narbi or applicant), nmade application with respondent, Lake
County (County), to rezone a 108.5 acre tract of land fromAgricultural to
Pl anned Unit Devel opnent (PUD). The land Iies one and one-half miles west of U
S. Highway 27 and just north of County Road 474 in the southeastern part of Lake
County. It is also within the boundaries of the G een Swanp Area of Critica
State Concern. The purpose of the rezoning was to allow Narbi to construct a
residential devel opnment to be known as Corinthian Park

2. After certain nodifications to the project were made, including a
restructuring of the project to eighty single-famly residential units, the
County adopted O di nance No. 63-90 on Decenber 18, 1990, which granted the
rezoni ng request. Because the ordinance is a "devel opnent order"” (DO wthin
t he nmeani ng of Chapter 380, Florida Statutes, the County rendered a copy of the
ordi nance to petitioner, Department of Conmunity Affairs (DCA), for its review
Concl udi ng that the ordi nance was i nconsistent with the principles for guiding
devel opnent in the Green Swanp Area of Critical State Concern as codified in
Chapter 28-26, Florida Adm nistrative Code, the Lake County Conprehensive Pl an
(plan) and the County | and devel opnent regul ati ons, and had been i nproperly
"rendered” to DCA for its review, DCA filed a petition for appeal of devel opnent
order with the Florida Land and Water Adjudicatory Comm ssion (FLWAC). The
petition was | ater anended in mnor respects. At hearing, petitioner w thdrew
its contention that the order had been inproperly rendered. |In addressing the
above issues, the parties have presented nunerous expert w tnesses. As m ght be
expected, there is conflicting testimony on many of the issues. 1In resolving
these conflicts, the undersigned has accepted the nore credi bl e and persuasive
testinmony, and the accepted testinony is enbodied in the findings bel ow.

B. The Parties

3. Petitioner has been designated as the state | and pl anni ng agency
charged with the responsibility of adm nistering and enforcing the provisions of
Chapter 380, Florida Statutes. It has the authority to appeal any devel opnent
order issued in an area of critical state concern within forty-five days after
t he devel opnent order is rendered to the DCA. The appeal herein was tinely
filed.

4. The County is a political subdivision of the State of Florida and has
the responsibility for issuing devel opment orders for devel opnents in
uni ncor porated Lake County. Odinance No. 63-90 is such a devel opnent order and
is the subject of this appeal

5. Narbi is the corporate owner and devel oper of certain real property in
an uni ncorporated part of southeastern Lake County consisting of approximtely
108.5 acres. The eighty-unit project will be known as Corinthian Park

C. The Proposed Project and Adjacent Properties

6. From a geographi cal perspective, Narbi's property |ies approximtely
twel ve mles south of Clernmont, Florida, or just north of the Polk County Iine,
and less than five mles west of the boundaries of Reedy Creek | nprovenent
District (Walt Disney Wrld) and Orange County. The tract of land is odd-shaped
with a small part fronting on the north side of County Road 474 and the
remai nder extendi ng northward through a tract of undevel oped acreage, a snal
part of which is an abandoned, dead orange grove. |Indeed, because of three hard
freezes in a seven year period, the County has an abundance of forner orange
grove operations that are now avail able for devel opnent purposes, and Nar bi



seeks to convert its property fromagricultural purposes to a residential

devel opnent. Except for the devel opnent described in the follow ng finding of
fact, the area is largely forests and wetl ands, and the area surrounding Narbi's
land i s vacant.

7. Approximately one mle west of the project site and to the north of

County Road 474 lie an asphalt plant and excavation fill area. Both of these
activities predated the designation of the G een Swanp as an area of critica
state concern. In addition, a corridor of developnent lies along U S. H ghway

27 to the east. However, that devel opnent sits on or near the Lake Wl es Ri dge,
which is a high, dry sandy ridge on the eastern boundary of the Green Swanp area
and out of the hydrologic basin of the G een Swanp. The devel opnent in that
area includes another approved residential devel opnment project known as the
Greater roves Subdivision, which was gi ven an approval by the DCA for 150, 000
square feet of retail space and 445 hones having a density of 2.75 units per
acre, a large, mxed-use tract of |and known as South Lake Subdi vi si on havi ng
8,000 units and a DCA-approved density of 13 units per acre, a travel trailer
park, a canpground and travel trailer park, and mgrant housing. In addition
there is a 900 acre project one mle west of Corinthian Park called the Ray
Ranch devel opnent which is the subject of another DCA challenge. However, at
the tine of the final hearing, the parties were in the process of executing a
settl enent agreenent, the terns of which are not of record. It is noted that
there was no evidence that the Ray Ranch devel opnent or any other approved

proj ect was conparable in any respect to Corinthian Park or had the sane

physi cal characteristics as are found on Narbi's | and and thus those

devel opnents have no precedential value in this proceedi ng.

8. The project is designed to have eighty single-famly dwelling units on
separate lots with a gross density of .74 units per acre. Prior to the approval
of the rezoning, the site was zoned agricultural with a permtted density of one
unit per five acres. Present plans call for each hone, including driveways, to
have a maxi mum 3, 000 square feet. A central water systemw || serve the
subdi vi si on but individual septic tanks will be utilized for each honme. Nar bi
proposes to construct the project in three phases consisting of 30, 27 and 23
lots, respectively. However, the third phase cannot be constructed until the
County adopts a new stormwat er managenent ordi nance that nmeets the DCA's
approval .

9. After the build out is conpleted, approximtely forty-eight percent of
the acreage, or fifty-two acres, including all wetlands on the property, wll be
dedi cated to conservation, preservation, recreation and open space areas. At
the sane tine, eight percent of the acreage will have inpervious surfaces, roads
and houses, while the remaining ninety-two percent will have pervious or
noncovered areas.

10. Narbi's property contains 26.1 acres of wetlands and approxi mately ten
acres within the 100 year flood plain. The only alteration to the flood plain
will be one road crossing, and all water retention areas are to be | ocated
out side of the 100 year flood plain. In addition, stormwater runoff will be
treated before going into the flood plain. The remainder of the property
consi sts of pine flatwoods and uplands. The center of the property, which once
contai ned a small orange grove, has been cleared. The features on this property
are simlar to those found on other property in the i mediate area, all of which
is zoned agricul tural



D. The G een Swanp and its Significance

11. In 1979, a part of an area known as the Green Swanp was designated by
the legislature as an area of critical concern. As such, it is one of only four
areas in the state given this designation. The area was accorded speci al
protection because of its significance as a source of potable water, its
function as a wildlife habitat and refuge, and its inportance as a high recharge
area for the Floridan Aquifer. The designated area covers approxi mately 900
square mles in parts of Lake and Pol k Counties and consists |argely of
undevel oped forested and wetland areas. In addition, five major rivers
originate in this portion of the State. 1t should be noted that all of the |and
in and around Narbi's project which lies west of U S. H ghway 27 is within the
Green Swanp area.

12. The Floridan Aquifer underlies the entire state except for the extrene
northwestern corner. It serves as a source of drinking water for one-half of
the state's population and thus constitutes the state's principal water supply
aquifer. The Geen Swanp is a source of recharge (or repleni shnment through the
downward percol ation of surface water into the aquifer) of the groundwater in
the aquifer thereby allowing the aquifer to maintain its volune and high quality
of water. A principal feature of the aquifer is a series of |inmestone
formati ons which Iie bel ow the ground surface keeping the fresh water under
pressure. The high point (potentionetric surface) of the pressure system occurs
in the Geen Swanp thus giving that area critical inportance

13. In the area around Narbi's project, there is a layer of sand overlying
the aquifer. There is also a geologic fault that allows direct connection to
the aquifer. This neans that in this area there is direct recharge into the
aquifer with very little filtration to renove contam nants. Even where a clay
| ayer exists over the aquifer, it is not confining because it contains cracks,
fissures, and outcroppings of Iinestone which allow direct contact into the
aquifer. Moreover, clay soils do not retain organi c conmpounds, but allow them
to filter through to the aquifer. Thus, the aquifer is vulnerable to
contam nation found in runoff which percolates without filtration into the
aqui fer.

E. The Docunents Governing this Controversy

14. The land use el enment of the conprehensive plan was originally adopted
in February 1977 and has been anended fromtinme to tinme. It applies within the
uni ncor porated portions of the County. On Novenber 5, 1985, the County adopted
O di nance 1985-19 which brought the plan into conformty with all state
regul ati ons regarding the G een Swanp Area of Critical State Concern, including
the principles for guiding devel opment. Those principles are codified in
Chapter 28-26, Florida Adm nistrative Code. It is noted that in 1986 the DCA
determ ned that the 1977 plan, as anended through 1985, and the | and devel opnent
regul ati ons, as anmended through 1985, were in conpliance with state | aw as they
applied to those portions of the Geen Swanp Area of Critical State Concern
wi thin Lake County. That approval is codified in Chapter 9J-8, Florida
Adm ni strative Code.

15. The conservation elenent to the plan was adopted on June 4, 1980, and
sets forth various goals, objectives and policies "ained at protecting the
natural environnent frommsuse.” There is also a conmpendi um of |and
devel opnent regul ations found in a docunment known as the Lake County Zoning
Regul ati ons, as anmended 1988, which are rel evant since they provide regul ations
governi ng the devel opment of a PUD and include the zoning map whi ch was changed



by virtue of the rezoning application. Effective July 9, 1991, the County
adopted a new conprehensive plan. However, Narbi's rezoning request is subject
to the old plan requirenents.

F. Consistency with County Conprehensive Pl an

16. According to the anended petition for appeal, as later clarified by
the DCA, Ordinance No. 63-90 is inconsistent with the county conprehensive pl an
in two respects. First, DCA contends that the proposed residential density for
Narbi's project is inconsistent with a | and use el enent, three general plan
policies and one objective set forth in the conprehensive plan. Mre
specifically, it contends that the approved density contravenes the conservation
subsection of the plan categories for residential uses, policies 4, 10 and 11 of
t he general plan policies, and objective 5 of the conservation el enent of the
plan. Al of these itens were specifically incorporated into the plan to
provi de special protection to the G een Swanp Area of Critical State Concern
DCA al so asserts that the ordinance is in conflict with Section 3.C. of the I and
use elenent (the Urban Containment Policy) in that the project would constitute
or contribute to "l eapfroggi ng and uncontrolled urban sprawl.” These
contentions are addressed separately bel ow

17. The conservation plan category for residential uses is found in
section 4 of the land use elenent. 1In all, six plan categories were established
to provide a range of residential density to be used in various categories of
| and use, including conservation areas. As is relevant here, the conservation
el ement provides that county lands lying within the Green Swanp Area of Critica
State Concern are determined to be of environnmental value and should be
"conserved". The conservation el ement goes on to define the term "conserve" to
nean:

uses such as parks, agriculture, very |ow
density residential which will not overly
damage natural conditions, as well as,
"no devel oprment™ use.

The cited general plan policies are found in the |and use plan el enent and were
devel oped for the purpose of "inplenent(ing) the urban contai nnent policy and to
establish policies to devel op the |and use map, upon which the resulting zoning
map will be based.” Anong themis policy 4 pertaining to residential

devel opnent in the County. 1In 1985, the County amended policy 4 by addi ng
subsection E. to provide that all residential devel opnent within the G een Swanp
Area of Critical State Concern shall conformto the principles of guiding

devel opnent. Those principles of guiding devel opnent are nore fully discussed
in a subsequent section of this Reconmended Order. Also relevant is policy 10
requiring that the County give "full consideration . . . to environnenta

factors . . . as they pertain to |land use" and that a conservation el ement be
established. Finally, policy 11 recognizes agriculture as an inportant and
necessary econom c activity within the County, provides that adequate and
appropriate water shall be reserved for its continuance, and provides further

t hat urban devel opnent shall be di scouraged in those portions of the County
presently used as agriculture. The last itemcited by the DCA is objective 5 of
the conservation el ement which pertains to environnentally sensitive areas. It
establ i shes a goal of preserving "those environmentally sensitive areas . . . in
order to safeguard Lake County's natural resources for present and future
residents.”



18. The above cited provisions of the plan show clearly that the site of
Narbi's project is considered to be an environnentally sensitive area which nust
be afforded special protection. The plan itself uses such terns as "very | ow
density", "no devel opnment”, "conserve" and "preserve" in describing the type of
devel opnent to be allowed. At the sane tinme, in order to comply with its plan
the County is obliged to give full consideration to environnental factors,

di scourage urban type devel opnent in portions of the county now zoned
agricultural, and preserve sensitive areas for future residents.

19. In devising residential densities for various plan categories, the
County has adopted the foll ow ng guidelines:

Estat e 1 unit per 3 or nore acres
Low Density 1.1 - 2.75 units per acre
Medi um 2.76 - 7.0 units per acre
Hi gh 7.1 - 15.0 units per acre

However, as noted earlier, the conservation elenent calls for "very | ow
residential"” density in |lands to be "conserved", such as those in the G een
Swanp area where Narbi's project will be located. As can be seen, there is no
pl an category for "very lowresidential™, and this om ssion underpins in part
the controversy between the parties. At hearing, the parties sharply differed
on what gross density falls within the category of "very | ow residential"”

Since the plan defines "low density"” residential as 1.1 to 2.75 units per acre,
the County takes the position that anything bel ow that |evel of density,

i ncluding the proposed .74 units per acre for Narbi's project, would necessarily
fall within the very |low density category. Indeed, it has consistently
interpreted the plan in this manner since the 1985 anendnment was adopt ed.

20. The DCA contends that a density of .2 units per acre (or one unit per
five acres) is consistent with the conservation element of the plan. This view
is deenmed to be nore credi ble and reasonabl e since that elenent refers to parks,
agricultural, very low density and no devel opnent uses as being appropriate for
the G een Swanp area. This interpretation of the term"very |low density" is
al so consistent with other portions of the plan in that only scattered,
residential housing was contenplated in environnmentally sensitive |ands, the
residential density for agricultural lands is one unit per five acres and thus
this residential density would be consistent with the |ands surrounding Narbi's
project, and the DCA' s suggested density is lower than the one unit per three
acres approved for estates, a category that falls between regular residential
and agricultural densities. It is also noted that a one unit per five acres
density would be nore conpatible with the objective of safeguarding the County's
natural resources for future residents, and the general policies of discouraging
urban type devel opnent on | ands now zoned agricul ture, "conserving" protected
| ands, and giving "full consideration” to environnental factors. Therefore, it
is found that Ordinance 63-90 is inconsistent with the conservation subsection
of the plan categories, general plan policies 4, 10 and 11, and objective 5 of
t he conservation el ement of the plan

21. The DCA al so contends that the project would constitute or contribute
to "l eapfroggi ng and urban spraw " and thus be violative of section 3.C. (urban
contai nnent policy) of the plan. That policy is found on page 1-12 of the | and
use elenent of the plan and provides in part as follows:

Only linmted expansion shall be approved
beyond the current limts of any Urban Area
or Urban Conpact Node until the gross



residential density of that existing U ban
Area reaches two dwelling units per acre.
Further, no urban devel opment shoul d be
permtted unless the half section(s) in which
it is situated be contiguous with the decl ared
urban area. This limtation does not apply
to agricultural uses requiring approval
procedures, such as, conditional use permts
and site plan approval in the agricultura
zoning districts. The intent of this
recommendation is to prevent "l eapfrogging"
and uncontrol |l ed urban sprawl, but without
creating an undesirably high density urban
envi ronnent .

* * *
The urban contai nment policy then is the
general framework upon which the Lake County
Land Use Plan and the resultant inplenmentative
ordi nances and policies are based. The Urban
Contai nnent Policy is based on limted growh
in rural areas rather than on existing trends.
Al most all proposed devel opnment is placed in
or around existing urban areas, so that urban
services and transportation facilities can be
provi ded economically. Environnentally
sensitive areas were avoi ded whenever possible
as were agricultural areas. (Enphasis added)

The sane policy goes on to establish ten criteria for the |ocation of urban
activities. Anong themare two which provide that (a) urban devel opment shoul d
be "clustered around existing comunities” and (b) "areas for rural density
residential devel opment are limted to existing areas that have | ow agricul tura
potential.” It is noted that the County has classified the existing devel opnment
along U S. H ghway 27 to the east of the project site as being an urban conpact
node.

22. The County does not view the urban containment policy as being a
barrier to the Narbi project for several reasons. First, it does not consider
the project as being "urban devel opnent” within the meaning of the plan and thus
bel i eves the urban contai nnent policy has no application. Second, in |ight of
the high start-up costs for devel opi ng orange groves, which was the forner use
of a small part of the property, it sees no agricultural potential for the |and.
As to the first reason, the plan considers urban areas to be those areas in
whi ch residential use is nore than one dwelling unit per gross acre. The plan
does not have a simlar provision for rural areas in terns of residential
density. However, the County has historically interpreted its plan to nmean that
anything "non-urban” is rural. Since the plan defines the m ninmmthreshold for
residential low density in urban areas as being 1.1 units per acre, the County
construes all devel opnent outside of urban areas to be rural or non-urban so
long as the density is less than 1.1 units per acre. Thus, it considers the
contention that the project constitutes urban sprawl to be m splaced. As to the
second reason, the County forsees no agricultural potential in Narbi's property.
Therefore, it views the project as being consistent with the criterion that
"areas for rural density residential developnment are limted to existing areas
that have |ow agricultural potential."



23. On page 1-3 of the land use elenent, the term"urban sprawl” is
defined as "the scattering of generally |owintensive devel opnents in suburban
and rural areas." The plan goes on to state that urban spraw "causes severe
probl enms for local municipalities and the County," inposes a "heavy" financi al
burden on local jurisdictions for added services, and "yields a lowreturn on a
| arge capital investnent"” by extending public services through undevel oped | ands
to outlying devel opnents. After recognizing these adverse inpacts, the policy
states that its intent is to "prevent 'l eapfrogging’ and uncontrolled urban
sprawl " especially in "environmental ly sensitive areas.”

24. The County's definition of urban spraw is simlar in nany respects to
the definition used by DCA. Though the termis not defined by statute or agency
rul e, the agency has, on a case by case basis, utilized a nonrule policy of not
favoring devel opnent orders which approve projects that constitute or contribute
to urban sprawl. The DCA construes the termto nean a devel opnent pattern that
is associated with scattered, low intensity, unplanned, uncontrolled devel opnment
that is usually approved in what are generally rural areas. Wen this occurs,
there is no coordination between such devel opnent and public facilities and
services or the protection of natural resources. Put another way, urban spraw
results in the inefficient use of public services, higher costs to | oca
government, and a |lack of protection for natural resources. Thus, the policy
used by DCA is rational, |ogical and persuasive and is supported by an adequate
record foundati on.

25. There are three types of urban sprawl: |eapfrog devel opnment, strip
devel opnent, or single use pattern of devel opment. Leapfrog devel opnment is
described in the record as being a spot zone type of devel opnment in which vacant
areas have been bypassed, and where a single devel opment exists in an outlying
area that is not contiguous or connected to an existing residential pattern. It
is also a land use that is inconpatible with the surrounding land uses. In this
case, the Corinthian Park project falls within the category of |eapfrog
devel opnent.

26. Applying the above considerations to the project in question, it is
found that the project is inconsistent with the plan's urban contai nment policy.
More specifically, the project falls within the definition of |eapfrogging and
urban sprawl as defined by the plan and DCA, and nost inportantly, the County's
urban contai nment policy specifically recomrends that this type of growth be
"avoi ded whenever possible” in environnentally sensitive areas. In nmaking this
finding, the undersigned has rejected the County's contention that the proposed
subdi vi sion i s non-urban devel opnent and has accepted the DCA testinony which
establishes that a |l evel of density no greater than one unit per five acres is
properly considered rural density. Therefore, the devel opment is properly
characterized as urban. Next, while the land probably has little potential for
agricul tural purposes as the County suggests, that consideration is but one of
many in the determ nation of whether the project violates the urban contai nnent
policy. When weighed agai nst the adnonitions that there be "only limted

expansion . . . beyond the current limts of an . . . urban conpact node", that
t he purpose of the policy is to "prevent 'l eapfrogging’ and uncontrolled urban
sprawl ", that there be "limted growh in rural areas", and that such growh be

"avoi ded whenever possible” in environnentally sensitive areas, it is found that
Ordi nance 63-90 is in contravention of Section 3.C. of the plan

G Consistency Wth Land Devel opnent Regul ati ons

27. This issue involves allegations by the DCA that the proposed increase
in residential density for the project is inconpatible with subsection 696.20B



of the zoning code and that the site alteration criteria in Rule 28-
28.28.008(7), Florida Administrative Code, have not been net. The latter

al | egati on has been categorized as a | and devel opnment regul ati on i ssue since
such regul ations, if properly enacted, should require conpliance with chapter
28-28. In addition, the County has cited section 696.13 of the zoning code as
aut hori zing the approval of the rezoning application. Findings regarding the
validity of these allegations are set forth bel ow

28. Paragraph B.1. of Section 696.20 provides the following criterion for
residential density in a PUD

1. Density. The criteria for establishing
the residential gross density (not including
natural water bodies) shall be:

a. Conpatibility with other zoning districts
inthe vicinity of subject property with
adopted densities in the Lake County Land Use
El ement of the conprehensive plan

DCA contends that the approved density for Narbi's project is in violation of
t he above criterion. As noted earlier, the authorized (adopted) residential
density for agricultural zoning is one unit per five acres. Al of the l|and
surrounding the site of the project is now zoned agricultural. Thus, with a
proposed density of .74 units per acre, the project will be inconsistent with
t he adopted density for the surrounding | ands as proscribed by subsection
696. 20B.

29. Even though the County's |and devel opnment regul ati ons do not
specifically require conpliance with Rule 28-28.008(7)(a), Florida
Admi ni strative Code, O dinance 63-90 nust still nmeet its requirenments. That
rule pertains to site alteration limtations in the G een Swanp area with the
ai mof preserving the natural drainage capabilities of major soil associations.
The rule Iimts the amount of site alteration to the foll owi ng percentages of
the area of each association within any given total site:

Upl and associ ati on 60%
Pi ne fl at wood

associ ati on 25%
Wet | and associ ati on 10%

In other words, only ten percent of wetlands, twenty-five percent of pine
fl atwoods, and sixty percent of the uplands can be disturbed. The renmainder of
the area nust remain in its natural state.

30. As now proposed, the project exceeds the criteria for pine flatwoods
and upl and areas by sone twenty acres. That is to say, Narbi proposes to
devel op approximately twenty acres of pine flatwods and upl and areas that
shoul d remai n undi sturbed under the rule criteria. Al of the excess acreage is
related to phase 3 of the project which, assum ng the County prevails in this
action, is still on hold until the County adopts a stormater drainage ordi nance
meeting DCA's approval. It is noted, however, that even after the approval of
an ordi nance, there is no guarantee that this would cause DCA to waive the
requi renents of the rule.

31. Section 696.13 of the zoning code prescribes a four-step process for a
devel oper to secure final plat approval and construct a PUD. 1In general ternms,
these steps are rezoning, prelimnary plat or prelimnary plan, construction



drawi ngs, and final plat. As of the time of hearing, Narbi had only conpl eted
the first of the four steps. Later on in the process, Narbi will be required to
give the County nore detail ed engi neering and technical data regarding the
project, and it will not be allowed to conplete construction of the project

until the final plat is approved and recorded. The County suggests that since
phases 1 and 2 of the project neet the site alteration criteria for both

fl at wod areas and upl ands, Narbi should be allowed to proceed with construction
of the project as to those two phases, but not allowed to conplete phase 3 until
t he stormnat er drai nage ordi nance is approved and Narbi can denonstrate
conpliance with the rule and other criteria through nore detailed information

32. Besides the fact that it would be difficult, if not inpossible, to
revoke the zoning once Narbi had conpleted two of the three phases of the
project, the criteria in rule 28-28.008(7)(a) are applied to the entire project,
and not just on a phase by phase basis. Thus, to denonstrate conpliance with
the rule, an applicant nmust show conpliance with the site alteration criteria
for the total project. In addition, approval of the stormwater drainage
ordi nance by itself does not necessarily nmean that the rule criteria will be
wai ved. Therefore, it is found that O dinance 63-90 is inconpatible with
section 696.20 of the I and devel opnent regul ati ons and rule 28-28.008(7)(a).

H  Consistency with Chapter 28-26

33. The Florida Cabinet, sitting as the Adm nistrati on Comni ssion, has
promul gat ed Chapter 28-26, Florida Adm nistrative Code, which defines the
boundari es of the Green Swanp Area of Critical State Concern and provides
principles for guiding devel opnment within that area. These principles are
designed to conserve and protect the natural environmental resources and public
facilities within the designated area and ecologically linked areas and apply to
all devel opment within the critical area. The principles contain el even
obj ectives which are codified as paragraphs (a) through (k) of rule 28-

26. 003(1).

34. Relevant to this proceeding are the objectives in paragraphs (a)-(d)
and (g) of rule 28-26.003(1), which seek to "minimze the adverse inpacts of
devel opnent on resources of the Floridan Aquifer, wetlands and fl ood-detention
areas", "(p)rotect . . . ground water and surface water which are necessary for
the protection of resources of state and regi onal concerns”, "(p)rotect the
wat er avail able for aquifer recharge", "(p)rotect the functions of the G een
Swanp Potentionetric Hi gh of the Floridan Aquifer”, and "(p)rotect
exi sting ground and surface-water quality." By its appeal, DCA asserts that
Ordi nance 63-90 is in violation of each of those objectives and thus is
i nconsistent with the conprehensive plan which has adopted these objectives.
The validity of this allegation turns on whether the use of individual septic
tanks for each hone in the subdivision will adversely affect the groundwater
quality of the G een Swanp, and whether the project itself will negatively
i npact the groundwater and the Floridan Aquifer. 1In resolving these factua
i ssues, the undersigned has discounted the County's contention that because it
is prohibited by special act fromregulating wastewater facilities with an
average flow of |less than 1200 gal |l ons per day, and residential septic tanks
have a nmuch | ower average daily flow, the County had no authority to deny the
rezoni ng request on the ground septic tanks would be used at each hone site.
This is because the County has far w der authority under its plan to di sapprove
a project because of an applicant's failure to conply with chapter 28-26.

35. The devel opnent order requires that, as a prerequisite to obtaining a
buil ding permt, the applicant neet the mninumrequirenments for septic tanks



pursuant to Chapter 10D-6, Florida Adm nistrative Code. That chapter, which is
adm ni stered by the Departnment of Health and Rehabilitative Services (HRS)

provi des m ni nrum construction standards for septic tanks on a statew de basis,
except for the Florida Keys. Under this chapter, an applicant nust obtain a
permit fromHRS to install a septic tank. It should be noted that these

st atewi de standards are constructi on standards and not perfornance-based
standards for nonitoring environnental degradation. In addition, the standards
do not take into account environnmentally-sensitive |ands such as those having an
Area of Critical State Concern designation. Thus, it is found that the chapter
10D-6 requirenents are primarily intended to protect the public health as
opposed to the environnent.

36. On-site sewage di sposal systens are made up of two conponents: the
septic tank conponent and the soil infiltrative conponent. The tank is nothing
nmore than a hol ding tank designed to (a) separate solids and floatable materials
contai ned in donestic wastewater and (b) all ow anaerobic digestion of the
organic materials by anaerobic type organisns. The remaining clear effluent
then exits the tank into the soil infiltrative process, which is a network of
drain pipes placed in a twelve-inch | ayer of gravel. The network is nore
commonly referred to as the drain field. The drain field distributes the
ef fluent evenly throughout that area of land. It is then treated by the soils.
After traveling through the soils, the effluent eventually enters the
groundwat er table. Because the drain field provides the only treatnent to the
effluent after it leaves the tank, it is inportant that the soils in which the
drain fields are placed have good soil hydraulic conductivities and that the
di stance fromthe pipes to the groundwater table be adequate.

37. In the project area where the tanks are to be placed, the water table
will be only ten inches below the bottomof the drain field system In
addition, the sands in that area are |nnokal ee, Myakka and Pl acid sands and are
consi dered either noderately or severely limted for on-site sewage di sposa
systems. This is because those types of sand allow the effluent to percol ate
t hrough the soil nore quickly than other types of soil and thus the effluent
receives very little treatnent prior to entering the groundwater.

38. Contam nants such as nitrogen, phosphorus, toxic biodegradabl e and
non- bi odegr adabl e organi c conpounds are often present in donestic wastewater
and, because of the soil conposition and water table elevation, could be
expected to enter the groundwater fromthe septic tanks.

39. Chapter 10D 6 does not provide for follow up inspections by HRS for
residential septic tank systenms. An inherent problemw th the use of septic
tanks is that property owners fail to properly maintain their septic tank
systems. As a general rule, maintenance is undertaken only when the organic
| oading to the system has been substantial enough to make it back up in the
hone. In addition, a septic tank failure can go undetected | ong enough for the
i ntroduction of contami nants into the groundwater.

40. Although Narbi has agreed to nodify its plans and to install 1,000

gall on septic tanks and water savers for toilets and showers to reduce the

| oading rate in each hone to 333 gallons per day rather than the average of 450,
there will still be unacceptable |evels of contam nants entering the groundwater
wi t hout adequate treatnment. This is true even if the tanks are constructed in
accordance with chapter 10D-6. Therefore, it is found that O di nance 63-90 is
inconsistent with the plan in that the adverse inpacts caused by the use of

i ndi vidual septic tanks in the density proposed for the project will result in a



viol ation of the objectives in paragraphs (a) through (d) and (g) of rule 28-
26. 003(1).

41. The DCA also asserts that the project itself will negatively inpact
t he groundwater and the Floridan Aquifer. As noted earlier, the project sits on
the eastern edge of the G een Swanp Area of Critical State Concern. A geologic
fault found beneath the surface of the ground allows direct connection to the
Floridan Aquifer. At the sane tine, there is no confining clay |ayer overlying
the aquifer, and the soil in the project area is of the type that provides very
little filtration to harnful contam nants which percol ate through the soil and
into the groundwater.

42. Nitrates are contam nants that are generated froma variety of
sources, including human bei ngs and warm bl ooded animals. A | arge anount of
nitrates can be expected to be generated in the project area thereby causing
contam nati on of the groundwater. Although it is possible to filter nitrates
t hrough conpl ex and expensive technol ogy, the applicant has not proposed this
curative neasure. It should be noted that soils by thensel ves do not adequately
filter nitrates out of the runoff.

43. There are also 26.1 acres of wetlands on Narbi's property. Because of
the interaction between the surface water and groundwater, it is possible over
the long-termfor the contam nants and runoff to adversely inpact the wetlands.
A lowering of the groundwater quality will indirectly lower the quality of the
wetl ands water or its base flow

44. Once contam nants enter the groundwater, they have a very |ong
residence tinme. This is because the groundwater is a protected confined nedi um
not subject to the sun's ultraviolet radiation nor oxidation by air, and it has
a very stable PH Al though Narbi has proposed to have stornwater runoff
designed to neet the Qutstanding Florida Waters (OFW criteria, this in itself
is insufficient to assure that the groundwater will not be harned. @ ven these
considerations, it is found that O dinance 63-90 violates the plan in that the
project will cause a violation of the objectives in paragraphs (a) through (d)
and (g) of rule 28-26.003(1).

I. Conditions Under \Wich the Project Can be Approved

45. The evidence supports a finding that if the proposed density of the
project is downsized to one unit per five acres, and all other provisions in the
plan are satisfied, as well as the site alteration criteria in rule 28-
28.008(7)(a), the rezoning application may be approved.

CONCLUSI ONS OF LAW

46. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties hereto pursuant to Subsection 120.57(1), Florida
Statutes (1991).

47. I n application proceedings for devel opnents of regional inpact, the
burden is on the State to show that an adverse inpact will result if the project
as proposed goes forward. The Babcock Co. v. State, Land & Water Adjudicatory
Conmi ssion, 558 So.2d 76 (Fla. 1st DCA 1990) rev. dism 567 So.2d 434 (Fla.
1990). Once that burden is net, the burden of proof shifts to the applicant
(and County) to prove that its curative neasures are adequate. However, as was
done here, it is entirely appropriate to order the applicant and County to have



the burden of going forward initially. Young v. State, Department of Conmmunity
Affairs and FLWAC, 567 So.2d 2 (Fla. 3rd DCA 1990).

48. This controversy involves an appeal by the DCA under Subsection
380.07(2), Florida Statutes (1991) of a devel opment order and | and devel opnent
regul ati on (Ordinance No. 63-90) issued in an area of critical state concern
As such, all proposed devel opnent activities nmust be "in accordance with
(chapter 380)". Subsection 380.05(16), F. S. (1991). Under Subsection
380.07(4), Florida Statutes (1991) the undersigned' s responsibility is to
prepare a recommended order for the Florida Land and Water Adjudicatory
Conmi ssi on recommendi ng the granting or denying of permission to devel op
pursuant to chapter 380 and any conditions or restrictions that may be
appropri ate.

49. In its appeal, as anended, the DCA contends that the devel opnent order
is not consistent with the (a) County conprehensive plan, (b) County | and
devel opnent regul ations and Rul e 28-28.008(7)(a), Florida Adm nistrative Code,
and (c) principles for guiding devel opnent within the G een Swanp area as
codified in Chapter 28-26, Florida Adm nistrative Code. The nore credible and
per suasi ve evi dence supports a conclusion that (a) Odinance 63-90 is
i nconsistent with the conservation elenent of the plan categories, general plan
policies 4, 10 and 11, objective 5 of the conservation el enment of the plan, and
t he urban contai nment policy of the plan (section 3.C); (b) Odinance 63-90 is
i nconsistent with section 696.20 of the |and devel opnent regul ations and Rul e
28-28.008(7)(a), Florida Adm nistrative Code; and (c) Odinance 63-90 is
i nconsistent with the objectives set forth in paragraphs (a) through (d) and (g)
of Chapter 28-26, Florida Adnmi nistative Code, also known as the principles for
gui di ng devel opnent within the G een Swanp Area of Critical State Concern
Therefore, it is concluded that the County's approval of Odinance 63-90 shoul d
be rescinded and the prior zoning on the property reinstated. It is further
concluded that in the event the devel oper agrees to use a project density of no
nore than one unit per five acres and ot herwi se shows conpliance with al
provisions within the plan and rule 28-28.008(7)(a), it may proceed with its
devel opnent.

50. In reaching the above concl usi ons, the undersigned has given
t hought ful consideration to the contentions raised by the County and Nar bi
Most, if not all, turn on the issue of the credibility of the w tnesses, which

i ssue has been resolved in the DCA's favor. Wile sone of the County's
positions mght well stand nuster under normal circunstances, it should be
recogni zed that the | and sought to be devel oped here is one of four areas in the
state with an area of critical state concern designation. As such, it is to be
accorded the highest protection due to its inportance as the source of drinking
water for mllions of the State's residents. Wth this in mnd, once the DCA
est abl i shed the adverse inpact that would result if the project as proposed went
forward, the burden shifted to Narbi and the County to prove that their curative
nmeasures were adequate. Having failed to do so, Narbi's request for rezoning
nmust fail.

RECOMVENDATI ON

Based on the foregoing findings of fact and conclusions of law, it is
recommended that the Florida Land and Water Adjudicatory Commi ssion enter a
final order rescinding approval of Odinance 63-90; that the order state that
Narbi International Investnents Conpany, Inc. may develop the project if it
reduces the density to one unit per five acres and ot herwi se shows conpliance
with all provisions in the plan and rule 28-28.008(7)(a); and that Lake County



be directed to properly adninister and enforce its |and devel opnment
i n accordance with chapter 380.
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RECOMVENDED t his 4th day of My, 1992, in Tall ahassee, Florida.

DONALD R, ALEXANDER
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14. Partially accepted in finding of fact 24. The last sentence is rejected
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS:
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ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMENDED ORDER SHOULD BE
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